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Our frontispiece this month is an excellent portrait of Judge George 
M. Harrison, of the Supreme Court of Appeals of this State. 

Even without the conclusive evidence yet in reserve, in the shape of 
the portraits of two judges yet to be published, we feel that our asser- 
tion in a previous number, that "no State of the Union can make a 
finer show of judicial faces/ ' has been abundantly established. 



We are glad to lay before our readers the opinion, elsewhere pub- 
lished, of Judge J. W. G. Blackstone, of the Eighth judicial circuit, 
involving several important questions in connection with the right of 
street railways in streets and highways. The chief point of interest 
in the opinion is the ruling that an electric street railway, used solely 
for the carriage of passengers between two towns or cities, is not an 
additional servitude in the country highways over which it passes. 
This question has not been authoritatively settled in Virginia, and is 
one that is of growing importance in consequence of the trend of pop- 
ulation towards the towns and cities, and the growth of the electric 
railway as a means of travel, either from one town to another, or from 
the town to some rural park or other terminus in the country — -the 
country highway being utilized for the purpose. 



Owners and users of that well-known series, the American State 
Reports, will rejoice that the publishers have at last (beginning with 
volume 79) yielded to the demands of custom, convenience and com- 
mon sense, by printing the number of the volume at the head of every 
left-hand page, so that one need not wear out the volumes and his own 
patience by the necessity of turning over every volume in use, and 
consulting the serial number on the back. For one who has his 
table covered with open volumes, frequently piled several deep, to 
be obliged to consult the back of each before he can cite it, is an intol- 
erable nuisance — a nukance that is ever present with users of the 
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otherwise excellent system of reports, the American Decisions, Keports 
and State Keports. Frankness compels us to confess that the first five 
volumes of the Eegister are subject to the same criticism. We 
reformed with the beginning of volume 6. 



We publish elsewhere an interesting paper by Gordon Paxton, Esq., 
of the Norfolk bar, on the subject of Partnership Associations, or 
Limited Partnerships, under chapter 135 of the Virginia Code. The 
paper points out several radical defects in the present statute, and offers 
valuable suggestions as to amendatory legislation. 

Among the changes suggested are, amendments permitting contribu- 
tions to be made in property needed by the association; more specific 
provisions as to suits by and against the association, service of process, 
parties, etc. ; and the right to take, hold and convey real estate in the 
name of the association . The advantages which such associations offer 
over corporations, particularly with reference to the prevention of 
trusts, are pointed out, and reasons are advanced why the legislature 
should encourage the formation of partnership associations by liberal 
legislation. The citizenship of such associations, with respect to suits 
in the Federal courts, is also adverted to. 

The paper is worthy of the attention of the profession, and especially 
of that portion that aspires to membership in the next legislative 
assembly. 



The West Virginia Bar, November, 1901, contains an unofficial re- 
port of the case of Ex parte Glenn, decided October 8, 1901, by Judge 
John J. Jackson, holding the Federal Circuit Court at Parkersburg, 
West Virginia. The decision will attract the attention of the profession 
all over the country, and if it be the law of the land, which we cannot 
believe, will certainly cause counsel for prisoners in State courts to 
strive more mightily than ever for a disagreement, because, under the 
ruling, if followed elsewhere, a hung jury will be equivalent, in legal 
effect, upon similar facts, to an acquittal. 

Glenn was indicted in the criminal court of Wood county, West 
Virginia, for forgery. A jury was empanelled, and, after a three 
weeks' trial, was discharged on July 30th, because its members were 
not able to agree. At the September term, 1901, the case was again 
set for trial, but before that day she petitioned the United States Cir- 
cuit Court for a writ of habeas corpus, and asked to be discharged from 
further trial and custody. Her ground of application was * ' once in 
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jeopardy," the jury having been discharged without her consent and 
without consulting her, and that the discharge was the voluntary act of 
the criminal court, the order not showing that the " jury cannot agree 
upon a verdict" (Code W. Va., chap. 157, sec. 7), but that "they 
are not able to agree." 

The court discharged the prisoner upon the following grounds : 

1. That under the laws of West Virginia the discharge of a jury 
without a verdict, unless by consent of accused or from some unavoida- 
ble necessity, must necessarily result in the acquittal of the pris- 
oner. Com. v. Williams, 2 Gratt. 567; Poage v. Ohio, 3 Ohio St. 229; 
South Carolina v. Richards (So. Car.), 35 L. R. A. 238. 

2. That the prisoner cannot waive a constitutional right, except by 
clear, affirmative and unequivocal action. Price v. Commonwealth, 6 
Harris, 103; Cancerni v. People, 18 1ST. Y. 385; Spurgeon v. Com- 
monwealth, 85 Va. 652; State v.Hadkins, 35 W. Va. 250, disapprov- 
ing State v. Sutfin, 22 W. Va. 771. 

3. That the United States courts may issue the writ to discharge a 
person restrained of his liberty in violation of the Constitution of the 
United States, but who at the time is held under State process. Ex 
parte Royall, 117 U. S. 241. 

4. That Glenn, being a citizen of Illinois, is entitled to invoke the 
tribunals of the United States to pass on this question affecting her 
liberty. 

5. That subjecting the prisoner to a second trial in the State court is 
in violation of the United States Constitution. 

The Bar, in commenting upon this ruling, calls attention to the fact 
that the first ten amendments to the Federal Constitution were not in- 
tended to limit the powers of the State governments, or to apply to 
prosecutions in State courts or under State laws, but wholly to those in 
the Federal courts or by the Federal government. McElvaine v. Brush, 
142 U. S. 155; Spies v. Illinois, 123 U. S. 131; Brown v. New Jer- 
sey, 175 U. S. 171. It points out that Glenn, having been indicted 
in a State court under a State law, the "jeopardy" clause of amend- 
ment has no application, and there being no other ground of interfer- 
ence, the Federal court was simply without jurisdiction. The decision 
of Mr. Justice Story in U. S. v. Perez, 9 Wheat. 579, was to the effect 
that where a prisoner was put on trial in a Federal court for a capital 
offense, and the jury being unable to agree, were discharged by the 
court without the consent of the prisoner, the facts constituted no legal 
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bar to a future trial. Other cases cited by the Bar are Jugiro v. Brush, 
140 U. S. 291; Wood v. Brush, 140 U. S. 278; McElvainev. Brush, 
142 U. S. 278. 

In the case of Maxwell v. Dow, 176 U. S. 581 (reported in full in 
6 Va. Law Keg. 9, with editorial comment, p. 54), it was contended 
that the effect of the ' ' due process of law ' ' clause of the XI Vth 
Amendment was to enlarge the scope of the earlier amendments, and 
to extend them to proceedings in the State courts. This contention 
was, however, rejected by the court, and the principle was reaffirmed 
that these amendments protect the rights of the citizen only against en- 
croachments by the Federal Government. 



It has been the uniform policy of this journal to eschew politics. 
It has been its equally uniform practice to express its opinion upon 
matters of judicial and professional ethics. What we are about to say 
can be attributed to no political affiliations nor to any desire to see any 
political party, as such, succeed, but only to our deeper interest in the 
preservation of traditions which are now standards of judicial decorum, 
the slightest tendency towards departure from which must cause the 
gravest apprehension to all reflecting men. 

We have recently read in the daily press, with a surprise amounting 
almost to incredulity, the statement that a member of the Supreme 
Court of a sister State, and a candidate for election to the position 
which he now holds by appointment, is charged by a reputable news- 
paper, edited by a member of the national cabinet, with having 
betrayed the secrets of the court, in that he had advised the Governor 
of the State, whose former law-partner and appointee to the court he 
is, of the standing of the different members of the court upon a case 
of surpassing interest, and of State if not National importance, prior to 
the announcement of the decision by the court. 

We would do no injustice. We record with pleasure the fact that 
the charges have been promptly denied by both the Justice and the 
Governor, as well as the other fact that a court-trial, upon a charge of 
bribery, of a United States Senator from the same State, of whom the 
Governor in question was the intimate friend and political ally, resulted 
in his prompt and honorable acquittal — thus making an impartial 
mind more careful as to the credit to be given campaign charges of 
any sort. 

This much, however, can be safely said. It is time for the judge in 
question to sue the responsible newspaper criminally and civilly for 
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libel, or to demand of the. court summary process of contempt for slan- 
derous statements concerning the official conduct of one of its members, 
and thus to let all the evidence come out. One of two things is cer- 
tain — either that the judge should be impeached, or, if he is innocent, 
that the editor of the newspaper should be punished to the exteut of 
the law for each several libel, and for his heartless and cruel lie. The 
stage of standing on his dignity, or his record, or anything else, has 
passed for the judge. He should not " stand" now, but go forward 
and take action looking to the securing of a prompt vindication. We 
shall be glad to record such a termination of any inquiry into the facts, 
and shall, in doing so, give names and places, which, from the high 
regard we have long felt for the tribunal in question, we decline at 
this time to spread upon our permanent records. 

We append extracts from editorials from two daily newspapers of 
the State in question, omitting only the perfervid elocution which sug- 
gests the partisan and not the patriot: 

" The Press has republished its dispatch of May 1, with further confirmatory 
particulars of a most damnatory character. It is apparent to the dullest appre- 
hension that such collusion between the executive and judicial departments of the 
State government could only exist as a result of the betrayal of the most sacred 
trust. If the allegations of The Press be true, the Governor and Justice are unfit 
for the high offices they hold." 

"This is not * partisan clap-trap/ It emanates from those high in authority in 
the Kepublican party, whose political duty and inclination would be to support 
the Justice for election, were he an admissible candidate, on any standard of official 
and judicial conduct known to men. We can recall no such judicial misconduct 
in the history of any State of the Union, save in South Carolina and Louisiana, 
in the worst stages of the carpet-bag regime, when judges were made a matter of 
barter and sale, and political caucuses or private interests determined their 
action. " 

This is all true. And we add that not only should the judiciary be 
above suspicion, but that upon the suggestion of a suspicion by a 
responsible person it should itself remorselessly pursue that suspicion 
until accuser and accused are brought face to face, let the consequences 
be what and to whom they may. In this way alone can the respect of 
the people for the courts be preserved. 

This nation has in its history gone through certain severe trials of 
its faith in its courts, but upon the whole case that faith remains un- 
shaken. The best men of all parties assert the integrity of our judges, 
and deprecate the sneer and innuendo of the jealous and the disap- 
pointed, for they well know that when the clock strikes the hour when 
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the confidence of the public in its ministers of justice is destroyed, the 
court-crier will exclaim with more than his accustomed feeling, " God 
save the Commonwealth." 



The case of Johnson v. Bar ham, decided by the Supreme Court of 
Appeals of Virginia, in March last (3 Va. Sup. Ct. Kep. 167, 38 S. 
E. 136), involved several questions of interest, but the court found it 
necessary to decide but a single one. That question was this: Where 
the charter of a city gave the police board power to remove the chief of 
police, with a proviso, subsequently added by amendment, " that in 
case of removal of the chief of police, he shall have the right to appeal 
from the decision of the board to the corporation of said city," may 
the court interpolate "court" after the word "corporation," and 
read the proviso as giving the right of appeal from the police board to 
the ' ' corporation court ' ' ? The question was decided in the negative. 

We quite agree with the legal principle laid down in the opinion, 
that unless necessary to give intelligent effect to a statute, and 
thereby carry out the manifest intention of the legislature — or to avoid 
absurd results — the court will not interpolate words into a statute. 
The converse of this — as well exemplified and applied in Hutchins v. 
Commercial Bank, 91 Va. 68, cited and approved in the principal 
case — is that where a literal construction would lead to absurd results, 
and would defeat the manifest intention of the legislature, and the Act 
as it stands is incongruous and unintelligible, but all doubts and 
difficulties may be removed by the insertion of a single word, sug- 
gested by the context, the court will read the statute as if the word 
had been originally inserted therein. 

We think, however, that the court's application of this principle 
will scarcely bear the test of reason. The words are "appeal from 
the decision of the board to the corporation of said city. ' ' This language 
is unintelligible as it stands. How can one appeal to the " corporation 
of a city" t What is the "corporation of a city," as an appellate 
tribunal to which an aggrieved official may appeal to prevent his 
wrongful removal from office ? There is an appellate tribunal in 
Newport News, known as the corporation court. To insert the word 
' court' removes all ambiguity, and relieves the legislature of the 
imputation of passing a statute which means nothing. The ruling of 
the court convicts the legislature of doing an absurd thing, and of 
committing the worst form of absurdity, namely, of deliberately amend- 
ing a statute in language that conveys no sane idea. The legislature 
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may, in fact, be frequently guilty of incoherent utterances, but the 
courts uniformly feign to discover a sane intention, howsoever latent, in 
the language of the co-ordinate branch. This case is a striking 
exception to the rule. 

True, the court offers a salve to legislative sensibilities by adding 
that the statute is not " rendered incongruous, or unintelligible by the 
omission of the word 'court' ; nor would its omission lead to absurd 
results.' ' But if the court sees intelligence, and no absurdity or 
incongruity in a provision allowing a police officer aggrieved by 
a wrongful removal, "to appeal to the corporation of the said 
city," it is unfortunate that it did not venture to point out the 
real meaning, as it appeared to the judicial eye. We have read the 
opinion a number of times and laid it aside always with the feeling 
of the Psalmist, "It is too deep for me. I cannot understand it. ' ' 

Our purpose in animadverting upon the decision is, as far as possible 
to lessen its effect in unsettling the familiar rule of statutory construction 
applied in Hutchins v. Commercial Bank (supra), where the word 
'not' was read into a statute in order to make it intelligible; and in 
Davis v. Bouney, 89 Va. 755, 758, where the word 'court' was read 
into a statute requiring a memorandum of lis pendens to be filed with 
"the clerk of the county or corporation" — a case strikingly like the 
principal case; or in Mathews v. Commonwealth, 18 Gratt. 989, where 
the court transposed an entire clause of a statute, in order to prevent 
an inconvenient result, and to give effect to what was thought to be 
the manifest intention of the legislature. See also Holy Trinity 
Church v. U. S., 143 U. S. 457, where the court did violence to the 
statutory language, lest an effect not contemplated by Congress should 
result. See further Wadley v. Commonwealth, 98 Va. 803, in which 
an exception was read into a statute already containing exceptions, 
because the reason and spirit of the law demanded it. 

We print elsewhere a resume of the arguments of counsel in the 
principal case, on other interesting points, not referred to in the opinion. 




HON. GEORGE M. HARRISON, 

Judge of the Supreme Court of Appeals of Virginia. 



